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Title Suit No. 171/2009 

 

HIGH COURT FORM No.( J) 2 

 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

 

District...Kamrup 
 

In the Court of Munsiff No.3, Guwahati 

 

                           Present :- Mrs Audri Bhattacharyya 

                          Tuesday, the 21
st
  day of June, 2011 

 

Title Suit NO. 171/2009 

 

 

Shri Rabin Boro and others.........................................Plaintiff(s)/Petitioner(s) 

        -Versus- 

Smti Lado Boro and others..............................Defendant(s)/Opp. Party(ies) 

 

Title Suit No. 171/2009 

 

Give dated or dates This Suit/Case coming on for final 

 

hearing on 13-06-2011 in the presence of 

 

Shri Bhaswati  Sarma} 

 Sheba Baruah,          } 

Smti Mousumi Dey   }     .......................... Advocate(s) for Plaintiff. 

 

 

Shri Bhabesh Talukdar. 

Shri Bhupen Sharma ...................................Advocate(s) for Defendant. 

 

and having stood for consideration to this day, the Court 

 

delivered the following judgment: 
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JUDGMENT 

 

 

              This is a suit for declaration of right, title and interest and 

possession of the plaintiff over the suit land and  for partition and permanent 

injunction. 

 

            The case of the plaintiff in brief is as follows:- 

 

           The plaintiffs are the owners of a plot of land measuring 3 Kathas 11 

Lechas along with the defendat no. 1 and 2 and described in Schedule A of 

the plaint. The plaintiffs and the defendants are the legal heirs of late 

Maheswar Boro. Originally the said land was purchased by Maheswar 

Boro@ Maheswar Kachari along with Late Paharu Boro and Late Becharam 

Das vide registered sale deed from Motilal Kamar.  Soon after purchase, late 

Paharu Boro sold his respective share of land to late Maheswar Boro and late 

Becharam Das relinquished his respective share to late Maheswar Boro @ 

Maheswar Kachari and thus Maheswar Kachari became the absolute owner 

of the said land and after his death the plaintiffs and the defendants inherited 

the land in Schedule A in equal shares. 

 

Schedule A in the plaint is described as follows:- 

  

          A plot of land which is measuring 3 Kathas 4 Lechas covered by Dag 

No. 353 and a plot of land measuring 7 Lechas covered by Dag No. 237 of 

K.P.Patta No. 63 of village Borpara , Mouza Boko in the District of Kamrup, 

Assam totaling to 3 Kathas 11 Lechas. 
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The proforma defendants namely Khata Boro, Normala Boro and Smti Anita 

Boro are the daughters of late Maheswar Boro and they were married long 

ago and they have relinquished their respective shares alongwith possession 

in favour of the plaintiffs and main defendants. The defendants, for the last 

few days have been causing physical and mental disturbances to the 

plaintiffs in regard to peaceful occupation of the plaintiffs over the suit land 

and in respect to their shares which is referred to as suit land and described 

in Schedule B of the plaint. It is further submitted in the plaint that suddenly 

on 20-11-2008 the main defendants along with some hired persons equipped 

with some sharp weapons entered into the suit land forcibly and started 

breaking the fencing of the plaintiffs. When the plaintiffs resisted, the main 

defendants and their men tried to assault the plaintiffs. Local people 

gathered there and seeing the people the defendants and their men fled away 

and threatened the plaintiffs with dare consequences if they did not vacate 

the suit land. The defendants and their men again entered in the suit land on  

27-02-2009 and tried to evict the plaintiffs from the suit land. 

                 It is therefore prayed that a decree declaring the right, title interest 

and possession  of the plaintiffs over the suit land be passed, along with a 

decree effecting partition of suit land from the land in Schedule –A, and 

decree granting permanent injunction restraining the defendants, their men, 

representatives, from entering into the land and from disturbing the peaceful 

possession of the plaintiffs over the suit land. 

 

               The Schedule B land is described in the plaint as follows:- 

              A plot of land measuring 2 Kathas 2 Lechas covered by Dag No. 

253 , 237 of K.P.Patta No. 63 of village Borpara , Mouza Boko in the district 

of Kamrup, covered by:- 
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         NORTH       : Land of Shri Vasan Sen. 

        SOUTH        :  Land in occupation of main defendant. 

        EAST           :  Land of Shri Sailen Kalita. 

        WEST          :  Public Road. 

 

            After receiving summons, the  Main defendants/ Proforma 

defendants  filed written statemanent and proforma defendant No. 5, along 

with the written statement filed counter –claim. 

          It is submitted in the written statement that the suit is bad for non-

joinder of necessary party Smti Rebati Bala Boro @ Phire, D/O Late 

Maheswar Boro. The defendants submitted that Maheswar Boro expired in 

the year 1993 at his own residence situated in Village Kaliabori under Boko 

P.S. , leaving behind the plaintiffs, main defendats, proporma defendants, 

and another daughter Smti Rebati Bala Boro @ Phire as his heirs and 

successors. After the death of Maheswar Boro, the plaintiffs, the main 

defendants and proforma defendants No. 4 and 5 occupied the entire land 

left by the deceased pattadar. The plaintiffs without the consent of other 

heirs and successors transferred some of the lands to other persons as a result 

of which there arose tussle among the heirs and successors of late Moheswar 

Boro. As such an oral partition was made in respect of the paternal property 

with the help of some well wishers and villagers. Accordingly the plaintiffs 

and defendants occupying their respective shares got their names mutated in 

the revenue records. The plaintiffs along with the main defendat No. 2 in 

herited their shares in respect of Dag No. 237 and the main defendat No. 1 

inherited the Schedule “B” Land as her absolute share as per the oral 

partition. It is further submitted that the plaintiffs with a view to mislead the 

court intentionally concealed that Smti Reboti Bala Boro, who was born to 

the first wife of Maheswar Boro, the father of the plaintiffs was their half 
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sister. The proforma defendants never relinquished their respective shares in 

favour of the plaintiffs nor in favour of the main defendants. It is further 

submitted in the written statement that   the defendant No. 1 in the year 1994 

constructed residential and commercial houses over the suit land and is 

maintaining herself by the merge earning from the house rent and as such the 

plaintiffs have no right, title interest over the suit land as the defendant no. 1 

is occupying the same without any disturbance since 1994. It is contended 

by the defendants that the plaintiffs with some anti-social miscreants tried to 

forcibly enter into the suit land on 20-11-2008, with intention to snatch and 

dispossess the defendant No. 1 and proforma defendant No. 5 from the suit 

land. Owing to the timely intervention of the police and the local public, the 

plaintiffs could not succeed. Again on 10-02-2009, all the plaintiffs along 

with their huge associations forcibly entered into the suit land to commit 

major offence. It is prayed by the defendants to dismiss the suit of the 

plaintiffs.  

 

                 Counter claim is filed by the proforma defendant No.5 wherein it 

is stated that amongst others that after the marriage of proforma defendant 

no. 5, she used to reside with her husband jointly with the defendant no. 1 

over the suit land continuously. Being highly satisfied with the service 

rendered by the proforma defendant no. 5, the main defendant no. 1 gifted 

her share of land under Dag No. 253 to proforma defendant no. 5 by 

executing registered gift deed and handed over the physical possession to the 

donee. It is therefore prayed by the counter claimant /proforma defendant 

no.5 that decree for declaration of right, title , interest and confirmation of 

possession over the suit land be declared in favour of the 

counter/claimant/proforma defendant no. 5, and order of permanent 

injunction be passed, restraining the plaintiffs their men, legal 
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representatives from entering into the suit land and from disturbing the 

peaceful possession of the counter claimant over the suit land and causing 

any kind of nuisance threat and annoyance.  

 

Written statement was filed by the plaintiffs in respect of the counter filed by 

proforma defendant no. 5. It is submitted in the counter claim that no oral 

partition took place between the heirs of Maheswar Boro @ Maheswar 

Kachari and that the defendants had mutated their names in respect of suit 

land on the basis of false and vague claims of share . Moreover it is stated 

therein that the plaintiffs had no knowledge that Late Maheswar Boro had 

first wife and children from his first wife. The plaintiffs came to know after 

the written statement by the defendants/proforma defendants that the 

defendant no. 1 has gifted a plot of land covered by Dag No. 253 to 

proforma defendant no. 5  by registered gift deed, which is illegal.  The 

palintiffs also denied causing any harassment or disturbance to the 

defendants and that the allegations levelled in the F.I.R. against the plaintiffs  

are  false and fabricated. As such it is prayed by the palintiffs to dismiss the 

counter claim of the proforma defendant no. 5. 

 

                Upon the pleadings of both the parties, the following issues are 

framed in the suit:- 

 

1)       Whether the suit is bad for non joinder of necessary party? 

2)       Whether the plaintiffs have right, title, interest and possession       

over the schedule –B land mentioned in the plaint? 

3)      Whether the plaintiffs are entitled to get decree of partition of suit 

land from t he Schedule A land? 
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4) Whether the plaintiffs are entitled for the decree of permanent 

injunction as prayed for in the plaint? 

5) Whether the plaintiffs are entitle for decrees as prayed for in the 

plaint? 

6) To what reliefs are the plaintiffs entitled ? 

7) Whether the defendant no. 5 has right, title, interest and possession 

over the land mentioned in the schedule of the counter claim? 

8) Whether the defendant no. 5 is entitled to get the decree of permanent 

injunction as prayed for in the counter claim? 

9) Whether the defendant no. 5 is entitled to get the decree as prayed for 

in the counter claim? 

10) To what relief is the defendant no. 5 entitled? 

                Perused the evidence on record. Gone through the documents 

submitted by both the parties to the suit.  The Plaintiffs adduces the 

evidence of  5(five) witnesses and they were cross examined and the 

defendants adduced the evidence of  3(three) witnesses and they were 

examined. Argument was heard on behalf of both the parties. 

 

DISCUSSIONS, DECISION, AND REASONS THEREOF:DISCUSSIONS, DECISION, AND REASONS THEREOF:DISCUSSIONS, DECISION, AND REASONS THEREOF:DISCUSSIONS, DECISION, AND REASONS THEREOF:            

    

                I have carefully examined the evidence and perused the 

documents. My decision on the above issues are as follows:- 

 

 ISSUE NO. 1ISSUE NO. 1ISSUE NO. 1ISSUE NO. 1    

 

This issue relates to whether the suit is bad for non joinder of necessary 

party. 
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               It is stated in the written statement filed by the defendants and 

pro-forma defendants that Maheswar Boro expired in the year 1993 at his 

own residence situated in Village Kaliabori under Boko P.S., District 

Kamrup, leaving behind the plaintiffs, main defendants, proforma 

defendants, and another daughter Smti Rebati Bala Boro @ Phire as his 

heirs and successors. 

     P W1, Shri Robin Boro, stated in his evidence on affidavit that his father 

married one woman named Hemphe Boro before marrying his mother and 

two children were born to Hemphe boro from his father’s side. One of 

them was Dharma Rao Kachari, who expired and the other was named 

Smti Rebati Bala Boro, who is still alive but was not made party to the suit.  

 

              In this respect it can be said that there is no dispute to the fact that 

late Maheswar Boro had another legal heir excluding the plaintiffs, main 

defendants and the proforma defendants.  

The following citations are forwarded by Learned Counsel for the 

defendant in respect of non joinder of parties: 

i) 1998 (4) GLT 464 

ii) A.I.R. 1993 CALCUTTA 118 

iii) (1989) 1 GLR 370 

 

             The plaintiffs  prayed that a decree declaring the right , title interest 

and possession  of the plaintiffs over the suit land be passed, along with a 

decree effecting partition of suit land from the land in Schedule –A may be 

passed. So far as the suit land as well as land mentioned in the schedule A 

is concerned, there is no dispute that the  same belonged to Late Maheswar 

Boro, who was the father of plaintiffs and defendant no. 2 and proforma 
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defendant no. 3,4 and 5. So, the plaintiffs ought to have included all the 

legal heirs of late Maheswar Boro to avoid multiplicity of suits. 

             In 1989 GHC (Gauhati University Vs. Shri Bhabendra Nath 

Talukdar and Others)where The Hon’ble Gauhati High Court Court pointed 

out that if necessary party is not added , the suit shall be dismissed. This 

Court further pointed out that in the case of a necessary party, the Rule is 

not applicable in view of the proviso to Order 1 Rule 9. It is further held 

that  that if a necessary party is not added the suit shall be dismissed, not by 

reason of the non-joinder of parties but because of the fact that no order can 

be passed effectively or no relief can be granted to the parties on records. " 

That aspect of the matter has been considered by the Honble Gauhati High  

Court in paragraph-8 of the Judgment which is quoted below :- 

         "8. A reading of Rules 9 and 13 together indicates that except in the "8. A reading of Rules 9 and 13 together indicates that except in the "8. A reading of Rules 9 and 13 together indicates that except in the "8. A reading of Rules 9 and 13 together indicates that except in the 

case of necessary party, noncase of necessary party, noncase of necessary party, noncase of necessary party, non----joinder or misjoinder or misjoinder or misjoinder or mis----joinder is not fatal to the suit, joinder is not fatal to the suit, joinder is not fatal to the suit, joinder is not fatal to the suit, 

and that all the objections on the ground of nonand that all the objections on the ground of nonand that all the objections on the ground of nonand that all the objections on the ground of non----joinder or misjoinder not joinder or misjoinder not joinder or misjoinder not joinder or misjoinder not 

taken at the earliest opportunity shall be deemed to have been waived. But taken at the earliest opportunity shall be deemed to have been waived. But taken at the earliest opportunity shall be deemed to have been waived. But taken at the earliest opportunity shall be deemed to have been waived. But 

in the case of a necessary party, these Rules are not applicable in view of in the case of a necessary party, these Rules are not applicable in view of in the case of a necessary party, these Rules are not applicable in view of in the case of a necessary party, these Rules are not applicable in view of 

the proviso to Rule 9. Therefore, in a suit, if a necessary party is not added,the proviso to Rule 9. Therefore, in a suit, if a necessary party is not added,the proviso to Rule 9. Therefore, in a suit, if a necessary party is not added,the proviso to Rule 9. Therefore, in a suit, if a necessary party is not added,    

the suit shall be dismissed, not by reasons of the nonthe suit shall be dismissed, not by reasons of the nonthe suit shall be dismissed, not by reasons of the nonthe suit shall be dismissed, not by reasons of the non----joinder of parties but joinder of parties but joinder of parties but joinder of parties but 

because of the fact that no order can be passed effectively or no relief can because of the fact that no order can be passed effectively or no relief can because of the fact that no order can be passed effectively or no relief can because of the fact that no order can be passed effectively or no relief can 

be granted to the parties on records. "be granted to the parties on records. "be granted to the parties on records. "be granted to the parties on records. "    

 

In view of the above discussion,  and as Smti Reboti Bala Boro was not 

made a party to the suit, it is held that the suit is bad for non-joinder of 

necessary party. 

        This issue is decided in affirmative. 
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ISSUE NO. 2ISSUE NO. 2ISSUE NO. 2ISSUE NO. 2    

            This issue relates to whether the plaintiffs have right, title ,interest 

and possession     over the schedule –B land mentioned in the plaint. 

 

               In the instant case, it is submitted by the plaintiffs in their plaint 

that the proforma defendants namely Khata Boro, Normala Boro and Smti 

Anita Boro are the daughters of late Maheswar Boro and the had been 

married long ago and they have relinquished their respective shares 

alongwith  possession in favour of the plaintiffs and main defendants. On the 

other hand it is submitted in the written statement cum counter claim  that 

The proforma defendants  never relinquished their respective shares in 

favour of the plaintiffs nor in favour of the main defendants. Even PW1 

stated in his cross-examination that he failed to submit the  deed of 

relinquish. 

 

    Though pw2 has stated that the land in schedule –A is equally distributed 

among the plaintiffs and the defendant no. 2 , during his cross examination 

he stated that it is not mentioned and  clear as to what portion of land fell in 

each members part. It is also deposed in his cross examination that the suit 

was not instituted praying for partition.  

 

      DW1, Smti Lado Boro stated in her evidence on affidavit that after the 

death of her husband, there was a oral partition of the land left by her 

husband and accordingly the parties mutated their names in respect of their 

shares . The land measuring 2 Katha 2 Lechas  in Dag No. 237 and Dag No. 

253 fell in her share and  she took over the possession of the same and 
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constructed a house for her living in the year 1994.The same is admitted  by 

the PW1 ,PW2 and pw3 in their cross examination that defendant No. 1 is 

living in Schedule  “B” land.  

 

In this respect DW1 has exhibited the following documents:- 

 

i)     Exhibit Ka is the copy of Chitha mutation bearing the name of 

defendant No. 1 and proforma defendant No. 5. over Dag No. 253 . 

ii)       Exhibit Kha is the copy of First information report dated 28-04-2009. 

            

             So, far as possession of the land is concerned, the documents along 

with the oral testimony proves that the defendant No.1 is in possession of the 

suit land by constructing houses  over the same.  

           So, far as right, title and interest is concerned, the Citha copy and 

Jamabandi in respect of the suit land is in name of the defendant no. 1. 

Moreover it is stated by the Pw3, Shri Sarbeswar Boro that there was no 

prayer made before the Circle officer concerned to cancel the “Namjari” 

which was done in favour of their mother, the defendant no. 1 .  

 

 In this respect Section 101 of the Indian Evidence Act is gone through 

which reads as follows:- 

"101. Burden of Proof - Whoever desires any Court to give judgment 
as to any legal right or liability dependent on the existence of facts 
which he asserts, must prove that those facts exist. When a person is 
bound to prove the existence of any fact, it is said that the burden of 
proof lies on that person. " 
 

                    In terms of the aforesaid provision, the burden of proving of fact 

lies with the party who substantially asserts the affirmative issues and not 
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the party who denies it. This burden of proof never shifts although the onus 

of proof may shift. Drawing the distinction between burden of proof and 

onus of proof, the Apex Court in Addagada Raghavamma and Anr. Vs. 

Addagada Chenchamma and Anr. , reported in AIR 1964 SC 136 held 

that the burden of proof lies upon a person who has to prove the fact and 

which never shifts.However, the onus of proof shifts. Such shifting of onus 

is a continuous process in the evaluation of evidence.  

 

             In the present case before us, it has been observed that in a suit for 

declaration of right, title and interest and possession of the plaintiff over the 

suit land and  for partition and permanent injunction.   The plaintiff has 

failed to create a high degree of probability so as to shift the onus on the 

defendant. 

                 In view of the above discussions, this issue is decided in negative. 

            

ISSUE NO. 3ISSUE NO. 3ISSUE NO. 3ISSUE NO. 3    

11) This issue relates to whether the plaintiffs are entitled to get 

decree of partition of suit land from the Schedule A land. 

    As discussed in the Issue No. 2, the plaintiff has failed to prove their right, 

title, interest and possession       over the schedule –B land, which is the suit 

land. The suit land is already in occupation of the defendant no. 1 and the 

“citha namjari” and “jammabandi” is also in the name of defendant no. 1. 

Moreover all the legal heirs of Late Maheswar Boro are not made party to 

the suit though admittedly the suit land as well as Schedule “A” land is the 

ancestral property of the plaintiffs and the defendants. In view of above, the 

plaintiffs are not entitled to get decree of partition of suit land from Schedule 

“A” land. 
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      In view of above discussion, this issue is decided in negative. 

 

    

ISSUE NO. 4ISSUE NO. 4ISSUE NO. 4ISSUE NO. 4, 5 and ISSUE nO. 6, 5 and ISSUE nO. 6, 5 and ISSUE nO. 6, 5 and ISSUE nO. 6    

12) This issue related to as to whether the plaintiffs are entitled for 

the decree of permanent injunction as prayed for in the plaint.  

                   For the sake of convenience, these issues are  taken up together. 

As discussed above, the plaintiffs have failed to prove their case plaintiffs 

have no right, title, interest and possession       over the schedule –B land 

mentioned in the plaint.  

                           Hence the plaintiffs are not entitled for the decree of 

permanent injunction well as decree  as prayed for in the plaint.  The 

plaintiffs are also not entitled to any other reliefs as prayed for. 

 

 All the three issued are decided in negative. 

 

ISSUE NO. 7ISSUE NO. 7ISSUE NO. 7ISSUE NO. 7    

            This issue relates as to whether the defendant no. 5 has right, title, 

interest and possession over the land mentioned in the schedule of the 

counter claim. 

 

 The first aspect to be considered is the land mentioned in the schedule of 

the counter claim which is as follows:- 

 

A plot of land measuring 2Kathas 4 Lechas covered by K.P.Patta No. 63 

Dag No. 253 situated at village borpara under Boko Mouza in the district 
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of Kamrup, Assam along with Assam Type residential and commercial 

houses standing thereon which is bounded as follows:-  

 

North :           land of Shri Bhasen Sen. 

South:          land under Dag No. 253 of K.P.Patta No. 63 owned and 

possessed by Archana Hajong . 

East:            Land of Sailen Kalita. 

 West:          P.W.D. Road. 

   

       In this respect it is admitted fact that the Citha Namjari as well as the 

Jammabandi in respect of the suit land is in name of the defendant No. 1 

and there was no prayer made before the circle officer for cancellation of 

the same. The plaintiffs have failed to prove their case that plaintiffs have 

right, title, interest and possession       over the schedule –B land 

mentioned in the plaint. Moreover the defendant No. 1 has been able to 

prove her possession over the suit land as the same is admitted by PW1, 

PW2, PW3 in their cross examination. The pro forma defendant No. 5 

has based the counter claim on the basis of the gift deed which was 

executed by  defendant No. 1/the mother of the proforma defendant No. 5 

in her favour vide registered gift .Deed No. The following points are 

taken into consideration in respect of  the gift deed . :- 

         

i)   Dw1, Mrs Lado Boro the donor/executor of the gift deed exhibited the 

said gift deed as Exhibit Ga.. 

ii)         Exhibit gha (i)   to Gha (iv) are revenue paying receipts. 

iii) The said gift deed is not challenged  to be void nor prayed by the 

plaintiffs to be cancelled. 
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Iv) The name of the proforma defendant No. 5 is entered in the 

Jamabandi by  order dated 09-02-04 along with the name of defendant 

No. 1 by virtue of the gift deed and same is not prayed to be cancelled . 

 

            In  this respect it  is seen that the proforma defendant has created 

a high degree of probability  that the gift deed was lawfully made by the 

donor and was duly registered coupled with the delivery of possession so 

as to confer the  right, title, interest and possession over the land 

mentioned in the gift deed.  The  schedule of gifted land after going 

through  the gift deed  can be taken as follows:- 

 

 A plot of land measuring 1 Katha 2 Lechas under Boko Sub Register 

Area, P.S.- Boko, Circle – Boko , Mouja –Boko, Village- Borpara Goan 

of K.P.Patta No. 63, Dag No. 263 and is bounded by:- 

South : Vasan Sen  

North : Archana Pal 

East: Sailen Kalita 

West Road . 

 

 A simple reading reveals that the proforma defendant has been able to prove 

that the land mentioned in the gift deed is only gifted to her and she has right 

, title and interest over the same  not the land with Assam Type House as 

mentioned in the Schedule of the counter claim. 

 In view of above discussion, this issue is decided in negative.  

    

ISSUE NO. 8ISSUE NO. 8ISSUE NO. 8ISSUE NO. 8    
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13) This issue relates whether the defendant no. 5 is entitled to get 

the decree of permanent injunction as prayed for in the counter claim. 

             As disussed earlier, it is already decided that the proforma 

defendant No. 5 has been able to prove her right, title , interest and 

possession over the gifted land.  On the other hand it is submitted in the 

written statement   as well as stated by DW1 that 20-11-08, 10-02-2009 

and on 27-04-2009 plaintiffs with some anti-social miscreants tried to 

forcibly enter into the suit land, with intention to snatch and dispossess 

the defendant No. 1 and proforma defendant No. 5 from the suit land. 

Owing to the timely intervention of the police and the local public, the 

plaintiffs could not succeed.  

  Exhibit 2 submitted by the defendant No. 1 is the copy of F.I.R. lodged 

by the proforma defendant No. 5, Smti Anita Boro .  

 

 As it is proved that the defendant No. 1 and the proforma defendant no.5  

are  in possession of the suit land and that defendant no. 5 has right, title, 

interest and possession over the  gifted land which forms a part of suit 

land, and that the jamabandi of the Schedule “B” land is in the name of 

the defendant No. 1 and  proforma defendant No. 5 jointly, Permanent  

injunction is hereby granted restraining the plaintiffs/ their men, legal 

representatives from entering into the suit land and from disturbing  

peaceful possession of the counter claimant/defendant No. 1  over the suit 

land and/or causing any kind of nuisance , threat annoyance to the 

counter claimant and defendant No. 1.  

 This issue is decided in favour of the proforma defendant No. 5.  

    

ISSUE NO. 9ISSUE NO. 9ISSUE NO. 9ISSUE NO. 9 and issue No. 10 . and issue No. 10 . and issue No. 10 . and issue No. 10 . 
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 For the sake of convenience, these two issues are taken up together. 

 These issues relate to the entitlement of the proforma defendant No. 5  to 

get decree or any other relief or reliefs as prayed for. 

                  It is seen from the decision in issue No. 7, the   proforma 

defendant has been able to prove her right, title and claim over the gifted 

land and the gift deed on the basis of which the proforma defendant has 

based her claim is not challenged and the same is exhibited by defendant 

No. 1 who is the donor and on whose name the suit property is mutated.  

In view of the above it is held that  proforma defendant No. 5 is entitled 

to decree  as prayed for in the counter claim to the extend of the property 

gifted to her by defendant No. 5 by gift deed and she is also entitled to 

decree of permanent injunction as prayed for in the counter claim. In 

short, the counter claim of the  proforma defendant No. 5 is partly 

allowed. 

 

    

ORDER 

In the result, the suit of the plaintiffs is dismissed with cost . 

 The counter claim of the proforma defendant No. 5 is partly allowed. The 

right, title ,interest of the proforma defendant No.5  is hereby declared in 

favour of the counter claimant over the gifted land along with the 

confirmation of possession over the same and the schedule of the gifted land 

is as follows: 

 

A plot of land measuring 1 Katha 2 Lechas under Boko Sub Register 

Area, P.S.- Boko, Circle – Boko , Mouja –Boko, Village- Borpara Goan 

of K.P.Patta No. 63, Dag No. 263 and is bounded by:- 
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South :        Vasan Sen 

North :       Archana Pal 

East:          Sailen Kalita 

West:         Road . 

Permanent injunction is hereby granted restraining the plaintiffs, their 

men/ agents/or any other person under them or associated with them from 

entering the Schedule “B” land and disturbing the peaceful possession of 

the counter claimant/ defendant No. 1  and /or causing any kind of 

nuisance , threat annoyance to them. 

  

 Prepare decree accordingly. 

              

    Given under my hand and seal of this Court on this the 21
st
  day of June , 

2011. 

 

                                                          

                                                               Mrs. Audri Bhattacharyya, 

                                                               Munsiff No. 3. 

- 
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APPEXDIX 

 

Name of plaintiff witness:- 

i) PW1   Shri Robin Boro 

ii) PW2,  Shri Probin Boro 

iii) PW3   Shri Sarbeswar Boro 

iv) PW4   Shri Gangacharan Kalita 

v) PW5   Sri  Lobo Boro 

 

Name of defendant witness:- 

i) DW1    Smti Lado Boro 

ii) DW2    Shri Satya Ram Boro 

iii) DW3    Shri Dhiren Rabha 

 

Documents exhibited by defendants:- 

i)     Exhibit Ka is the copy of Chitha mutation bearing the name of 

defendant No. 1 and proforma defendant No. 5. over Dag No. 253 . 

ii)       Exhibit Kha is the copy of First information report dated 28-04-2009. 

iii) Exhibit Ga is the the gift deed executed by the defendant No. 1 . 

iv)   Exhibit gha (i)   to Gha (iv) are revenue paying receipts. 

 

 

                                                          

                                                               Mrs. Audri Bhattacharyya, 

                                                               Munsiff No. 3. 

 

 


